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RIGHTS OF CREDITORS AND STOCKHOLD- 
ERS IN WINDING-UP SUITS OF INSOL- 
VENT CORPORATIONS. 





‘wo very interesting cases lately decided 
by West Virginia Supreme Court of Ap- 
peals demonstrate the far-reaching power 
of a court of equity in a proceeding for 
the winding-up of insolvent banks, one be- 
ing by a creditor securing the appointment 
of a receiver, and the other by a trustee 
under deed of assignment for the benefit 
of creditors. Benedum y, First Citizens’ 
Bank, 78 S. E. 656; Clark v. Bank of 
Union, id. %85. ‘ 

It appears that in the former of these 
cases a creditor, who was formerly the 
president of a bank, two days after it had 
closed its doors, brought a suit for its 
winding-up, in which a receiver was se- 
cured. ‘The corporation, by its president, 
filed an answer admitting substantially all 
of the allegations of the bill. Most of the 
stockholders were made parties, but it does 
not appear that they submitted any plead- 
ings. 

In this state of affairs numerous cred- 
itors prayed to be made defendants and 
leave being granted they filed answers and 
cross-bills, by the latter setting forth nu- 
merous grounds of relief against plaintiff 
and others as former officers and directors 
and all of the stockholders. They charged 
gross acts of negligence and misconduct, 
unauthorized declarations of dividends and 
balances on unpaid subscriptions to stock. 


There was a demurrer going principally 
upon the ground, that, there being an ex- 
clusive right in the receiver to take into his 
possession the assets of the bank, he must 
enforce liabilities of stockholders and oth- 
ers. Therefore, it was claimed the matter 
of the cross-bills was not germane to the 
suit at bar. 


The court said: “The admitted insol- 





vency of the bank wholly changed its char- 
acter and gave rise to new rights on the 
part of creditors, depositors and_ stock- 
holders. Its assets immediately became a 
fund to which all had the right to resort. 
In them they ipso facto acquired interests. 
The liability of the officers constituted a 
part of the assets of the bank. Though the 
relation of trustee and cestuis que trustent 
did not previously exist between the officers 
of the bank and the depositors, the liabili- 
ties of the officers of the bank and the de- 
positors, the liabilities of the officers as 
agents or trustees were assignable and con- 
stituted part of the bank’s assets, and in 
them the creditors had an interest as well 
as in its other assets. Though they were 
in the possession of the receiver, or he had 
title to them, and could sue for and recov- 
er them, his possession was for and on be- 
half of all the interested parties, including 
the depositors and the other creditors. He 
alone, no doubt, could have instituted sepa- 
rate actions at law against the derelict or 
fraudulent officers of the bank, had that 
course 6f procedure been adopted, for he 
had, as successor of the bank, the legal title 
or right of possession, but this argues noth- 
ing against the right of creditors to assert 
in this suit’ their equitable claims against 
such sums as are due from the officers of 
the bank on account of losses, misappro- 
priations and preferences, as parts of the 
fund to which they have a right to resort 
for satisfaction of their claims, if such lia- 
bilities may be enforced in this suit. The 
assertion of these rights here did not dis- 
turb the possession or title of the receiver 
nor in any way interfere with the exercise 
of his powers.” ‘The court explains fur- 
ther that any relief on the cross-bills would 
be in the .receiver’s favor and for the 
benefit of the creditors. 

The court admits that there is some op- 
posing authority, but says: “Those rights 
of the bank are choses in action, which 
are equitable assets in the sense that they 
are the right to recover for breaches of 
trust.” oJ 
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We gather that it is not intended to be de- 
nied, that the court in its discretion might 
refuse to allow such interposition by cred- 
itors, upon the ground either that the rem- 
edy at law was ample or that it would be 
more practical under some circumstances 
to have the receiver proceed in separate 
actions at law. ‘There would be merely a 
question of the better way of the court’s 
administering the assets of the insolvent 
institution, to which its officer has acquired 
title or right of possession. 


Pursuing the trust theory the court says: 
“As the officers of a bank are virtually its 
trustees, or, at least, may be treated as 
such, losses occasioned by their negligence 
and certainly funds misappropriated are 
proper charges in the settlement of their 
accounts.” This brings the matter up pretty 
squarely, so far as remedy in equity is con- 
cerned to the rule regarding trustees eco 
nomine. As to liability as to specific things 
it is not said these officers would be held, 
always, to the same strictness as trustees 
eo nomine, That is wholly another ques- 
tion. 


In the second case what was indicated 
before is held as being involved, that is 
to say, stockholders are given the same 
right to intervene and as to dquble liability 
of stockholders, all of these liabilities be- 
ing assets in the hands of the trustee of an 
insolvent bank, who is placed also in the 
category of a court’s receiver as to this. 
The right is perhaps made‘a little more 
clear, as the suit was by a trustee, and cer- 
tain stockholders filed cross-bills setting up 
the relief, which the trustee could have em- 
braced in his bill. Their allowance, there- 
fore, was a virtual direction to the trustee 
to proceed in this way instead of waiting 
to bring separate actions at law. 


It seems right that trustees and receivers 
of this kind should be in the complete con- 
trol of the court, for, as we have above 
said, there is but the question of practical 
direction for the best and speediest man- 
agement of what has become a trust fund 
for all interested therein, and any vesting 





of these officers with powers should not be 
thought to take away from a court of equity 
its sweeping jurisdiction over estates of 
this kind; in other words, these powers are 
but cumulative and in aid of this jurisdic- 
tion, if needful to be exercised. Certainly 
it would seem clear that, if statute did not 
confer them, a court of equity clearly would 
be acting within its powers, and it rarely 
will be presumed statute intends to abridge 
these, unless that purpose is manifest. 
Those who betray a trust, at least, are not 
in very good position to urge anything to 
the contrary and for those who are merely 
indebted there is no presumption they 
would desire to object. Rather might it 
seem they might wish to be called in, if 
their liability might be secondary or con- 
sequent upon other recourse proving futile. 








NOTES OF IMPORTANT DECISIONS. 





APPEAL AND ERROR—SUBSTANTIAL 
ERROR AFFIRMED BECAUSE OF NON-OB- 
SERVANCE OF IMMATERIAL TECHNI- 
CALITY.—The case of Dailey v. Foster, 13 
Pac. 206, decided by New Mexico Supreme 
Court, exhibits what appears to us as exces- 
sive a refinement in affirmance of a judgment 
for defendant, as we remember to have seen. 
It appears that a corporation was organized 
and capitalization predicated upon alleged 
value of property, instead of cash. Upon its 
becoming insolvent, creditors sued one of the 
stockholders, also a director, upon the ground 
that property belonging to him and others 
worth not more than $100,000, was valued at 
$2,000,000 and stock issued accordingly. 

Upon the trial the court was requested to 
find as a fact: “That the value of the interest 
in the contract and property transferred by (A, 
B and C) to the corporation in exchange for its 
stock, was not to exceed five hundred thousand 
dollars, and they knew that fact at the time it 
was so transferred and they did not then be- 
lieve the property to be worth two million 
dollars.” The court refused this finding, but 
did find, of its own motion: “That, for the pur- 
pose of immediate sale, the fair and reason- 
able value, * * * was not in excess of $500,000, 
and the directors did not believe when they 
accepted same and issued stock therefor, that 
it was worth $2,000,000 for the purpose of such 
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immediate sale under the then existing cir- 
cumstances and conditions. 


The court said the true test was “the actual 
eash value of the property transferred, as 
known to the directors at the time of the trans- 
fer.” “Had the court been requested to find 
such value and refused and plaintiff had ex- 
cepted to such refusal, we could not do other- 
wise than reverse the case.” The court, how- 
ever, did refuse to make a finding that “the 
value” was not to exceed $500,000, but did find 
that for the purpose of immediate sale, the fair 
and reasonable value was * * * not in excess 
of $500,000. The supreme court says: ‘“Appel- 
lants should have requested a finding as to the 
value of the property without specifying in 
such finding, the amount.” 


This may be granted, but the record shows 
the court did find its fair and reasonable value 
was not over $500,000 and that defendant never 
believed it was worth $2,000,000. Where, then, 
was there room for denial of relief? Our un- 
derstanding is that requested findings are not 
necessary for reversal, if, nevertheless, findings 
are made and they reveal that the trial court 
proceeded to judgment upon an erroneous 
view of the law. All that findings are expected 
to do is to show the error in the court’s mind, 
but if this has been shown independently 
then no harm arises out of the failure to re- 
quest findings. 

The Supreme Court says there was conflict- 
ing testimony as to whether the property was 
worth more or less than $500,000, but it does 
appear that the court found it was not worth 
$2,000,000 and not over $500,000 “for the pur- 
pose of immediate sale.” What is the differ- 
ence between “actual cash value” and this? 
And, if there is any, does not the finding by 
the court show, absolutely, that it was proceed- 
ing to judgment along a theory that had no 
basis in law? How the trial court thought 
the finding was on a material issue and yet 
rendered the judgment it did, we do not. know, 
nor why the supreme court affirmed it. 





DIVORCE—DECREE OBTAINED BY COL- 
LUSION ATTACKED BY PLAINTIFF AFTER 
DEATH OF DEFENDANT.—Alabama Supreme 
Court says: “A decree of divorce, though 
procured by collusion of the parties, is not 
therefore void, and neither of the guilty par- 
ties is entitled as of right to have the decree 
set aside on that ground. By the weight of au- 
thority, a divorce obtained by collusion be- 
tween the parties, is binding on both and may 
be impeached by neither, 14 Cye. 717 It. 
Though, on the ground of public policy, it is 








said to be the better rule to set aside a col- 
lusive judgment, if the application be season- 
ably made in good faith and not from any ex- 
pected personal advantage. 15 Cyc. 718, note 
46, citing the authorities. But in general, 
courts will not entertain such an application, 
when made by the successful party who had 
knowledge of the proceeding and who, after 
the death of the former spouse, is thereby 
seeking some purely personal advantage.” 
Johnson v. Johnson, 62 So. 706. : 


The last sentence of the excerpt we make 
is a little jumbled, as it is hard to imagine 
the successful party not having “knowledge 
of the proceeding,” unless this refers to 
knowledge of collusion by his or her attorney. 
But the rule intended to be stated seems cor- 
rect, because, when death intervenes, no pub- 
lic purpose is to be subserved in decreeing 
that a marriage dissolved by death was not 
dissolved antecedently. There is no policy 
as to such a status quo in behalf of a guilty 
party if only his property right is involved. 


We doubt, however, whether what is called 
“the better rule” (both parties being alive) 
has any such limitation as that stated. If a 
marriage is collusively set aside, this fraud 
should have no statute of limitations in its 
favor, but each party thereto always should 
have above his head danger of its discovery 
and reprobation. It is the old rule nullum 
tempus occurrit regi, our king being public 
policy. 








STATUS OF THE “TURNTABLE” 
DOCTRINE IN THE UNITED 
STATES. 





The “turntable doctrine” is that prin- 
ciple of law enunciated for the first time 
in this country by the Supreme Court of 
the United States aid followed by some of 
the state courts to the effect that an adult 
who places a dangerous agency, which, 
from its nature is attractive to children, 
where it is accessible to them, may be liable 
for the injuries caused thereby, though the 
children are trespassers. ‘This is an excep- 
tion to the general rule that no right of ac- 
tion lies in favor of one who is injured 
while trespassing or guilty of contributory 
negligence. The theory on which these 
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cases proceed is that the temptation of an 
attractive plaything to a child is a thing 
which must be expected and guarded 
against, and that the placing of such ob- 
jects where they are accessible to children 
is an implied invitation to them. As said 
above, it is well settled that one owes no 
duty to keep his premises in a safe condi- 
tion for the protection of mere trespassers 
and owes them no duty except the mere 
duty not to wilfully or wantonly injure 
them, but it is said that there is a notable 
exception to this general rule in the case 
of children. It is thus put by Judge Thomp- 
son in Vol. 1, section 1024, of his work on 
Negligence: , “A well-grounded exception 
to the foregoing principle is that one who 
artificially brings or creates upon his own 
premises any dangerous thing, which from 
its nature has a tendency to attract the 
childish instincts of children to play with 
it, is bound as a mere matter of public duty, 
to take such reasonable precautions as the 
circumstances admit of, to the end that 
they may be protected from injury while 
so playing with it or coming in its vicinity. 
Things of this kind frequently pass under 
the designation of attractive nuisances.” 

The term “turntable” is applied to this 
doctrine because of the frequqency with 
which it has been applied to action against 
railroads for injuries sustained by reason 
of that class of machinery and because the 
first case in this county wherein the doc- 
trine was upheld was such a case.? 


The first case wherein this doctrine was 
upheld in this country was the Railroad 
Co. v. Stout.? In that case a boy was in- 
jured while playing in a railroad turntable 
left unlocked and was allowed a recovery. 
This doctrine was later reaffirmed by the 
Supreme Court of the United States in 
Railroad Co. v. McDonald.’ 

Perhaps the most able opinion sustain- 
ing those cases is that of the Minnesota 
court in Keffe v. Railroad Co.,4 where the 


(1) Railroad Co. v. Stout, 17 Wallace 657. 
(2) 17 Wallace, 657. 

(3) 152 U. S. 262. 

(4) 21 Minn. 211. 





court said: ‘Now, what an express invi- 
tation would be to an adult, the temptation 
of an attractive plaything is to a child of 
tender years. If the defendant had left 
this turntable unfastened for the purpose 
of attracting young children to play upon 
it, knowing the danger into which it was 
thus alluring them, it certainly would be no 
defense to an action by the plaintiff, who 
had been attracted upon the turntable and 
injured, to say that the plaintiff was a 
trespasser, and that his childish instincts 
were no excuse for his trespass. 


The high character of the United States 
Supreme Court in which Railroad Co. v. 
Stout was decided, constrained many of the 
state courts to accept its decision as being 
well founded in legal principle, and for 
some years the doctrine seemed likely to be 
approved throughout the country; but the 
tide is setting strongly in the opposite di- 
rection, and it has not been generally ac- 
cepted by the state courts. On the con- 
trary it has been emphatically repudiated 
by the courts of last resort in Massachu- 
setts, New York, New Jersey, New Hamp- 
shire, Texas, Pennsylvania, Ohio, Virginia 
and West Virginia. 


The opinion in the Stout case is not clear 
and the case is most unsatisfactory. The 
doctrine there enunciated has been recog- 
nized by most of the courts as being a 
dangerous one if pushed to its logical con- 
clusion and even the courts following the 
case have applied the rule with extreme 
caution and sought to hedge it in with limi- 
tations by refusing to extend its applica- 
tion beyond that particular class of cases. 
The Georgia court, in Ferguson y. Rail- 
way Co.,> held that “where a railway com- 
pany leaves a dangerous machine, such as 
a turntable, unfastened in a city, on a lot 
which is not securely inclosed, and where 
people and children are wont to visit it 
and pass through it, this is negligence on 
the part of such company; and where an 
infant of ten or twelve years of age re. 


(5) 75 Ga. 637. 
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sorted to the turntable and in riding upon 
it was dangerously and seriously injured 
the railroad company is liable for dam- 
ages for such injury to the infant,” but 
absolutely refused to extend the doctrine 
to a case in which an infant was drowned 
by falling into an excavation filled with 
water on defendant’s land.® And the 
courts of Minnesota, Kansas and Califor- 
nia also refuse to extend the doctrine be- 
yond the particular class of cases to which 
the Stout case belongs. The Supreme 
Court of North Carolina, in the case of 
Briscoe v. Henderson Lighting and Pow- 
er Co.,’ in a lengthy and able opinion by 
Justice Conner, after reviewing the au- 
thorities refused to extend the doctrine 
to a case where a boy thirteen years of 
age went upon the lands of the defend- 
ant company where the company main- 
tained machinery which the complaint al- 
leges was calculated to attract children 
and while there fell into a hot water well 
which the defendant negligently failed to 
keep properly covered and was injured. 
Justice Conner, while saying that the 
court did not absolutely repudiate the 
“turntable” cases in North Carolina so 
far as they applied to railroad turntables, 
as they were not involved in this case, 
at the same time repudiated the theory 
of implied invitation on which the “turn- 
table’ cases proceed, saying: “The in- 
ducement to one to enter on the prem- 
ises of another which will render the lat- 
ter liable for injuries from pitfalls there- 
on must be equivalent to an invitation, 
and mere permission is neither induce- 
ment, allurement, or enticement.” 


So that we find a great many of the 
courts utterly repudiating the doctrine 
and making injuries to infants stand on 
the same ground as those to adults, while 
those upholding the doctrine recognize 
its dangerous character by refusing to 
extend it beyond a certain class of cases. 


S. FB. 82, 113 Ga. 398. 


(6) Savannah, F. & W. Ry. Co.-v. Beavers. 39 
9 
(7) 148 N. C. 396, 62 S. E. 600. 





But if it be a good rule of law and prop- 
erly applicable to one class of cases, why 
shouldn't it be a good rule of law in other 
cases involving the same basic principles 
whether the particular instrument of in- 
jury be a railroad turntable or a farmer’s 
threshing machine? Or, if it is bad law 
in one case why shouldn't it be bad law 
in another case? Both involve the same 
fundamental principles Isn’t the thresh- 
ing machine as peculiarly attractive to 
a child as the turntable and equally dan- 
gerous? Isn’t a cherry tree full of ripe 
red fruit as capable of destruction to a 
child as a railway turntable? Neither 
can injure the infant without some force 
set in motion by himself, in the one case 
the act of climbing, in the other, the act 
of getting upon the turntable. Is he any 
the less dead if he fall from the cherry 
tree and break his neck than if he have 
his life crushed out by the revolutions of 
the turntable? Yet the same courts that 


| mulct a railroad company in damages for 


injury to a trespassing infant when he is 
injured by the company’s necessary ma- 
chinery lawfully used in lawful business 
refuse to extend the rule to the tree or the _ 
threshing machine and like cases. It may 
be answered that the cherry tree, though 
attractive, is neither inherently dangerous 
nor machinery. 

Perhaps so, if we seek to find nice dis- 
tinctions, but a threshing machine is both 
and the tree is certainly capable of danger- 
ous use and it is equally true that a turn- 
table is not dangerous to those who let it 
alone. What is good law in one case ought 
to be good law in another case, if both in- 
volve the same character of parties and. the 
same basic principles. As said by the Su- 
preme Court of Virginia in Walker’s Adm’r. 
v. the Potomac, F. & P. Ry. Co.’ “For if 
it be a common law rule that a land owner, 
who is in the reasonable and lawful use 
of his property, makes changes thereon 
which have the double effect of inviting 
young children to the land, and at the same 


(8) 53 S. E. 113, 105 Va. 226. 
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time exposing them to serious danger, is 
guilty of negligence, unless he exercises 
reasonable care for their safety, either in 
keeping them off the land, or in protecting 
them after their entry thereon, the rule 
would apply not only to railroad companies 
and their turntables, but to all landowners, 
who, in the use of their land, maintain up- 
on it dangerous machinery, or ‘conditions 
which present a like attractiveness to.chil- 
dren. The common law applies alike to all 
land owners under like conditions, and it 
would be an anomaly to hold that a doc- 
trine or rule of the common law which had 
its origin before there were either railroads 
or turntables, applies only to railroads in 
the use of their land upon which they have 
dangerous machinery.” 


But the common law does not make it the 
duty of a land owner to have his premises 
in safe condition for the uninvited entry 
of trespassers, be they adults or infants, 
vor to take precautions to keep them off his 
premises or protect them after entry and in 
restricting the doctrine to turntables alone 
as so many of the courts upholding it do, 
they refuse to follow it to its natural and 
logical consequences. Inasmuch as there 
is no common law doctrine then permitting 
such a discrimination against railroads the 
courts in upholding such a doctrine are, in 
the absence of express statutory authority, 
exceeding their powers and are directly in- 
croaching upon the peculiar province of 
their legislatures in violation of their con- 
stitutions. If such discrimination be ne- 
cessary, the legislature can change the com- 
mon law as far as may be necessary to reg- 
ulate the use of turntables and other dan- 
gerous appliances and leave untouched the 
common law rights of the ordinary landed 
proprietor. The New Jersey Court in Dela- 
ware etc. Ry. Co. v. Reich,® says that the 
doctrine, if followed to its logical conclu- 
sion would require a similar rule to be ap- 
plied to all land owners in respect to all 
structures, machinery or implements main- 
tained by them, which presented a like at- 


(9) 40 Atl. 682. 





tractiveness and furnished a like tempta- 
tion to children. ‘‘He who leaves his mow- 
ing machine, or dangerous agricultural im- 
plement in his fields would seem to be 
amenable to this duty. 


There is no controversy that the legal 
principle is correct which requires a per- 
son to owe some duty to another before 
his negligence shall be the basis of a cause 
of action against him. The “turntable” 
cases all acknowledge that. The weakness 
of the Stout case lies in the fact that it 
sought to impress on railroad companies, 
and did so, liability for negligence in leav- 
ing the turntable unlocked before it had es- 
tablished any duty on the part of the com- 
pany toward the plaintiff. In order for a 
plaintiff to recover in negligence cases it 
must appear that the defendant owed him 
some duty which it failed to discharge; for 
where there is no duty there can be no 
negligence giving rise to a legal action.’® 
If, then, the railroad owed Stout no duty 
what difference could it make whether the 
turntable was locked or not? 


But the advocates of this doctrine say 
that the infantile mind is immature and in- 
capable of weighing danger like an adult and 
that therefore, an adult owes a greater de- 
gree of care to an infant than to another 
adult. ‘The principle of law is true enough, 
but it,is only applicable when the adult 
owes the child some duty already and the 
child is in a place where he has a lawful 
right to be and his danger is known, or 
ought to be known; then the law requires 
the adult to have greater regard for the 
immaturity of the infant and exercise great- 
er care in dealing with him than he would 
be required to take in the case of another 
adult whom he would have a right to pre- 
sume was in full possession of all his facul- 
ties and able to look out for himself. The 
apparent assumption is that all children are 
outcasts and that the law imposes upon 
land owners the duty to look out for them 
because there is no one else to do so. As a 


(10) Walker's Adm’r y. Potomac, F. & P. Ry. 


Co., supra. 
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matter of fact most children have some one, 
either parents or legal guardians, who must 
look after them, and whose moral duty it is 
to keep them off of dangerous premises and 
away from dangerous places, and this moral 
duty is equal to the moral duty of land 
owners to fence them out. As was said 
by the Pennsylvania Court in Gillespie v. 
McGowan," this rule “would charge the 
duty of protection of children upon every 
member of the community except their par- 
ents.” Who can say what is or is not at- 
tractive to the juvenile mind? “A child’s 
will is the wind’s will.” Almost anything 
will attract some child. The pretty house, 
or the bright, red mowing machine,-or the 
pond in the farmer’s field. Must all these 
things be guarded for fear some child whose 
parents either negligently or wilfully per- 
mit him to roam at will, will be injured? 
But they go further, and say that the 
placing of such articles where they are ac- 
cessible to children is an implied invitation 
to them. In Powers v. Harlow” the court 
said: “If they leave exposed to the ob- 
servation of children anything which would 
be tempting to them, and which they in 
their immature judgment might naturally 
suppose they were at liberty to handle or 
play with, they should expect that liberty 
to be taken.” On the same principle an 
owner has been held liable for injury to a 
child, for leaving dangerous explosives ac- 
cessible to children, as a single torpedo un- 
guarded on a railroad track1% This is 
known as the doctrine of constructive in- 
vitation, and the courts thus holding de- 
clare that if the person is allured or tempted 
by some act of a railroad company to enter 
upon its lands, he is not a trespasser, but 
is there by the invitation of the company, 
and therefore the rule as to trespassers 
does not apply, and the company owes him 
the same duty that it would owe any other 
invited guest.” The viciousness of the rea- 
(11) 100 Pa. St. 144. 


(12) 53 Mich. 507. 
(13) Harriman vy. Railroad Co., 45 Ohio St. 11 





soning,” said the Court of Appeals of New 
Jersey, in the case of Delaware, etc., Ry. Co. 
v. Reich, supra, in discussing this question 
“which fixes liability upon a land owner be- 
cause the child is attracted, lies in the as- 
sumption that what operate as a tempta- 
tion to a person of immature mind is, in ef- 
fect, an invitation. Such an assumption is 
unwarranted.” As said by Mr. Justice 
Holmes, ‘“Temptation is not always invita- 
tion. As the common law is understood 
by the most competent authorities, it does 
not excuse a trespass because there is a 
temptation to commit it or hold parties 
bound to contemplate infractions of prop- 
erty rights, because the temptation to un-: 
formed minds to infringe them might have 
been foreseen.” 


The Virginia court in repudiating this 
artificial reasoning, says in Walker’s Adm’r. 
v. Railway supra: “No one believes that 
a landowner as a matter of fact, whether a 
railroad company or a private individual. 
who makes changes on his own land in the 
course of a beneficial user, which changes 
are reasonable and lawful, but which are 
attractive to children, and may expose them 
to danger if they should yield to the. at- 
traction, is by that act alone inviting them 
upon his premises.” This doctrine of con- 
structive invitation has been utterly reject- 
ed by the highest courts of New Hamp- 
shire, Massachusetts, New York, New Jer- 
sey, Rhode Island, Michigan, Virginia and 
West Virginia. 

So that in the final analysis we find the 
tendency to be against the doctrine of the 
turntable cases, though respectable courts 
still maintain it to some extent, and the tide 
of authority drifting away from the artifi- 
cial reasoning resorted to by some courts 
in their endeavor to sustain a doctrine, 
which though undoubtedly humane in its 
results, frequently works great hardships in 
its operation and application. 


/ D. Goopr TINSLEY. 
Winston-Salem, N. Car. 
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IMPORTANCE OF BAR ASSOCIA- 
TION MEETINGS—A CALL TO 
DUTY. 


It is impossible for lawyers usually to 
attend more than one or two bar associa- 
tion meetings in a year, and it is equally 
impossible for us to report and publish in 
full the proceedings of about fifty state and 
national associations, even if it were pos- 
for the reader to read all that has 
been said py lawyers at all these meetings. 


sible 


Possibly it will be a valuable service 
which we can render our readers if we 
shall cull the best thoughts and the bright- 


est suggestions which are being read off at 


these great gatherings. 

To begin with, we call attention to the 
splendid address of Mr. Watts S. Humph- 
rey, of Saginaw, Mich., president of the 
Michigan Bar Association in opening the 
last meeting of the Association on July 16, 
1913, at Lansing. 

The subject of Mr. Humphrey's address 
was the importance of the bar association 
and its meetings and the duty of every law- 
yer to lend it his enthusiastic support. 

The following paragraphs will be suffi- 
cient to give the reader some of the most 
telling points pressed home by Mr. Humph- 
rey during the course of his address: 

This is an age of combinations and as- 
sociations, and while the Bar Association 
is not organized with the view of securing 
larger gains for its members, its objects are 
of much more importance to the public: 
that of raising the standard of loyalty and 
integrity of its members to the interests of 
those whom they serve, and of promoting 
the administration of justice through as- 
sisting in the passage of wise laws by the 
law makers. 

» The older members of the profession, 
whose habits of life have become fixed, and 
whose professional success is assured, have 
apparently lost sight of the importance of 
Bar Association meetings, and either give 
it an indifferent support, or none at all. It 
should be considered a duty as well as a 
privilege for every lawyer who has a high 
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good name of the profes- 
he belongs, and conscien- 
tiously desires to perform his duty as a 
good citizen to the state and nation, to be 
willing to devote a small portion of his 
time each year toward the success of such 
meetings. 

¢ The work to be performed by this Asso- 
ciation is of a character that should induce 
all members of the Bar to enter the ser- 
vice and do what lies in their power to 
bring about some of the reforms aimed at, 
and it ought not to be considered beneath 
the dignity of any member of the profes- 
sion, or any personal sacrifice, for him to 
give a portion of his time toward advanc- 


regard for the 
sion to which 


ig the worthy objects, to accomplish which 
\the organization was formed. 

f Careful attention should be given by the 
Association to the conduct of the members 
of the Bar, and any action of such member 
indicating disloyalty to his clients should 
be promptly investigated, and the proper 


proceedings taken for disbarment, when 
necessary. 
Habitual violators of law, and those 


whose conduct has been such as to lose to 
them the confidence of the community in 
which they live as to their integrity, are not 
proper aids to the courts in the adminis- 
tration of justice, and their disbarment 
should follow as the inevitable consequence 
of such conduct. : 

The demagogue, and spreader of class 
hatred, is an enemy to the principles of 
liberty by law, and it is the duty of every 
good citizen, and especially of the lawyer, 
to assist in the education of the people, and 
in exposing the selfish*and sinister motives 
lurking behind this mask of self-styled re- 
former and champion of the people's 
rights. 

No class of citizens is better qualified to 
create a sentiment in favor of the strict ob- 








servance of the law than are the lawyers 
themselves, and every lawyer should be a 
champion for the law, and for its enforce- 
ment and strict observance. As this work 
by individuals might be scattered and in- 








\ efficient and result in slight accomplish- 
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ment, it demonstrates the necessity of con- 
certed action through a state bar associa- 
tion, and in order to give sufficient force 
and effect to their action, so that good re- 
sults may be obtained, it is necessary that 
the organization should be a strong one, 
and that all of the lawyers of the state, who 
are interested in upholding the honor of 
their profession, who love liberty, and who 
believe in constitutional government, should 
take a direct, patriotic interest in the Bar 
Association and become its members, and 
that all those who are now members should 
make it their first duty to attend the meet- 
ings of the Association, and be governed by 
the principles as announced in its constitu-/ 
tion. 

The courts have recently been subjected 
to much unfavorable criticism of their deci- 
sions by ignorant or prejudiced critics, and 
in some instances by men whose position 
and means for acquiring accurate informa- 
tion upon the subject would indicate, was 
a wilful attempt to deceive the public. 

The courts have a right to the best ef- 
forts of the Bar in doing away with any 
prejudices arising through such unjust 
criticisms. No court decisions have stood 
higher in the past, or should stand higher 
in the future, in the estimation of lawyers. 
and as precedents for the decisions of oth- 
er courts, than the decisions of Michigan’s 
Supreme Court, and (it should be the first 
aim of the Bar, and of the State Bar Asso- 
ciation, to see to it that the people are not 
misled or prejudiced through such criti- 
cisms, and that the usefulness, dignity and 
good reputation of the courts of this state 
be not allowed to suffer, if in the power of; 
this organization to prevent. / 

These aims and objects of this Associa- 
tion, among many others that might be 
named, are worthy of the patriotic and en- 
thusiastic efforts of every member of the 
Bar of this state, and it is to be earnestly 
desired that every member of the Michigan 
Bar may at no distant day, be enlisted in 
this good work, as a member of the Michi- 
gan State Bar Association. 


W. S. HuMpHREY. 
Saginaw, Mich. 





BANKRUPTCY—FIDUCIARY CAPACITY. 





WILLIAMS vy. VIRGINIA-CAROLINA 
CHEMICAL CO. 





Supreme Court of Alabama. May 13, 1913. 





62 So. 755. 





— 


Under Bankr. Act, Act July 1, 1898, c. 541, pro- 
viding that a discharge in bankruptcy shall re- 
lease the bankrupt from all of his provable 
debts, except such as were created by his fraud, 
iwhile acting as an officer or in a fiduciary ca- 
jpacity, a bankrupt was not released from lia- 
ibility for a debt created by the collection of 
‘certain notes for defendant under an agreement 
(reciting their receipt by him as trustee for 
‘collection, 





MAYFIELD, J. The bill is one for an ac- 
counting. It may be treated as one filed by 
a principal against his agent, or by a benefi- 
ciary against the trustee. The bill shows the 
relation between the parties to be that of 
principal and agent, though the written evi- 
dence thereof denominates the defendant as 
trustee. The contract certainly creates the 
relation of principal and agent, as well as that 
of trust and confidence. The instrument creat- 
ing the relation between the parties, omitting 
the list of notes and mortgages delivered by 
the principal to the agent for collection, reads 
as follows: ‘Montgomery, Ala., Aug. 11 1911. 
The Virginia-Carolina Chemical Company, a 
corporation, hereby constitutes and appoints - 
B. A. Williams, of Wetumpka, Ala., its trustee, 
for the express purpose of collecting the notes, 
mortgages and accounts hereinafter listed, and 
said company does hereby authorize and em- 
power said trustee to cancel and surrender 
said notes and mortgages upon the payment 
of the same to him. * * * J, B. A. Williams, 
of Wetumpka, Ala., do hereby acknowledge re- 

'ceipt of the foregoing notes, mortgages and 
accounts, the same having been delivered to 
me as trustee of the Virginia-Carolina Chemi- 
cal Company, and I hereby accept the trust 
hereinbefore created in me, and do bind my- 
self, my heirs, executors and assigns to the 
strict performance of the same, holding myself 
ready to pay said Virginia-Carolina Chemical 
Company the proceeds of said notes, mortgages 
and accounts as collections shall be made by 
me, thereon, or upon demand made upon me 
therefor.” The bill alleged that the trustee 
had collected moneys on these notes and mort- 
gages referred to, and had failed to account 
therefor; and sought an accounting and a de- 
cree requiring the payment of the amount as- 
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certained to be due the principal from the 
agent on that account. The answer practically 
admitted the material averments of the bill, 
but also alleged an indebtedness due from re- 
spondent to complainant as for fertilizers, and 
that the notes and mortgages referred to were 
collateral to secure this indebtedness; and set 
up respondent’s discharge in bankruptcy as a 
defense. 


The cause was submitted on the bill, the 
answer, and an agreed statement of facts as 
follows: “In order to obviate the necessity of 
introducing evidence in support of matters 
about which there is no dispute, it is agreed 
by and between the parties to the above suit: 
First. That ‘Exhibit A’ which is attached to 
the bill of complaint and ‘Exhibit A’ which is 
attached to the answer of the defendant are 
true, full, and correct copies of the instru- 
ments of which they purport to be copies. 
That they may be treated by the court in all 
respects as if they were originals instead of 
copies. Second. That with the exception of 
the statement that defendant was granted a 
discharge from all debts which existed on the 
27th day of May, 1912, all allegations of fact 
which are contained in the answer of the de- 
fendant are true. It being admitted that a 
discharge was granted to defendant, of which 
‘Exhibit A’ to the answer of defendant is a 
true copy. But the conclusion that said dis- 
charge covered all debts due by defendant on 
the date is not admitted by complainant. It 
being the intent of this agreement to submit 
to the court for adjudication the question as 
to whether or not the liability o. defendant to 
complainant alleged in the bill and admitted 
in the answer was covered by said discharge.” 
The chancellor rendered a decree in favor of 
complainant, from which the respondent pros- 
ecutes this appeal. : 


It is conceded that the sole question for de- 
cision by the chancellor and by us is whether 
or not the discharge of the defendant:-in bank- 
ruptcy was a defense to the suit. 

We are of the opinion that the chancellor 
reached the correct conclusion in holding that 
the discharge in bankruptcy was not availing 
as a defense to this bill. It is contended by 
appellant that the decision in this case is 
ruled by that of Crawford v. Burke, 195 U. S. 
176, at page 194, 25 Sup. Ct. 9, at page 13 (49 
L. Ed. 147), and the cases cited therein and 
some following it. The decision in the above 
case.is well stated in the last paragraph of the 
opinion as follows: “In the case under consid- 
eration defendants purchased, under the in- 





structions of the plaintiff, certain stocks and 
opened an account with him, charging him with 
commision and interest, and crediting him with 
amounts received as margins. Subsequently, 
and without the knowledge of the plaintiff, 
they sold these stocks, and thereby converted 
them to their own use. Without going into 
the details of the facts, it is evident that the 
plaintiff might have sued them in an action 
on contract charging them with the money ad- 
vanced and with the value of the stock, or in 
an action of trover based upon their conver- 
sion. For reasons above given, we do not 
think that his election to sue in tort deprived 
his debt of its provable character, and that, 
as there is no evidence that the frauds per- 
petrated by the defendants were committed 
by them in an official or fiduciary capacity, 
plaintiff’s claim against them was discharged 
by the proceedings in bankruptcy.” That case 


is, we think, readily certainly distinguished . 


from cases like this, in the opinion above 
quoted. There is no doubt that the claim or 
demand here sought to be recovered was in- 
curred while the defendant was acting in a 
fiduciary capacity, and that he is accountable 
for such as a trustee. In equity, if not in 
law, the money sought to be recovered in this 
case is the money of the plaintiff, and not 
that of the defendant. The defendant, under 
his agreement, collected it for the plaintiff, and 
not for himself. 

The appellant relies upon section 17 of the 
Bankruptcy Act of 1898 as discharging the de- 
fendant, and this is the section of the act on 
which the Supreme Court of the United States 
based its decision in the case above quoted up- 
on. That section reads in part as fol:ows: 
“Sec, 17. A discharge in bankruptcy shall re- 
lease the bankrupt from all of his provable 
debts, except such as * * *(2) are judgments 
in actions for frauds, or obtaining property 
by false pretenses, or false representations, 
or for willful and malicious injuries to the prop- 
erty or person of another; * * * or (4) were 
created by his fraud, embezzlement, misap- 
propriation, or defalcation while acting as an 
officer or in any fiduciary capacity.” The Su- 
preme Court of the United States, in the 
opinion above referred to, says: “Why an or- 
dinary claim for fraud should be released by 
the discharge while a judgment for fraud is 
not released is not altogether clear, although 
this distinction may have been created to 
avoid the necessity of going into conflicting 
evidence upon the subject of fraud; while in 
cases of judgments for frauds the judgment 
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itself would be evidence of the fraudulent 
character of the claim. If a creditor has a 
claim against a debtor for goods sold which 
would ordinarily be covered by a discharge 
in bankruptcy, he is strongly tempted to al- 
lege, and, if possible, to prove that the goods 
were purchased under a misrepresentation of 
the assets of the buyer, and thus to make out 
a claim for fraud which would not be dis- 
charged in bankruptcy. It was probably this 
contingency which induced Congress to en- 
act that an alleged fraud of this kind should 
be reduced to judgment before it could be set 
up in a bar of discharge. The intent of Con- 
gress in changing the language of the act of 
1867 seems to have been to restore the act of 
1841, which, as already observed, extended 
the benefits of the law to every debtor who 
had not been guilty of defalcation as a pub- 
lic officer or in a fiduciary capacity, the act of 
1898 adding, however, to the excepted class 
those against whom a judgment for fraud had 
been obtained.” 195 U. S. 191, 192, 25 Sup. 
Ct. 12, 13, 49 L. Ed. 147. Contracts or agree- 
ments similar to the one in question have 
been before this court and the Court of Appeals 
frequently, for construction, most of them 
probably being in criminal cases, as for em- 
bezzlement; and none of these cases hold any- 
thing contrary to our holding in this case. 
The cases of Jackson v. State, 2 Ala. 
App. 226, 57 South. 110, and Sansberry v. 
State, 5 Ala. App. 117, 59 South. 340, cite and 
review a number of similar cases. 

It follows that the decree of the Chancel- 
lor is correct; and it is in all things affirmed. 

Affirmed. All the Justices concur, except 
DOWDELL, C. J., not sitting. 

NotE—Meaning of “Any Fiduciary Capacity” 
in Bankruptcy Act of 1898—The real question, 
difference as to which has given rise to conflict 
or variance in decision, waiting for more ex- 
plicit ruling of the U. S. Supreme Court, is 
whether the words “fiduciary capacity” used in 
the bankruptcy means anything more than a 
strictly technical, as distinguished from an im- 
plied, trust. It is seen by the instant case that 
it construes Crawford v. Burke, 195 U. S. 176, 
194, as not confining these words to a technicai 
trust. It seems hard to see how any embezzle- 
ment or misappropriation or defalcation would 
not have some kind of a trust connected with 
it, and it is also hard to see why, if it is sig- 
nificant to say “as an officer” there is not some 
sort of limitation in meaning attached to the 
words “any fiduciary capacity.” If an implied 
trust meets the requirements of legislative intent 
the last clause of the subdivision could have 
been omitted altogether. 

The court in the instant case thought that 
Crawford v. Burke, 195 U. S. 176, supported its 
view that there was a “fiduciary capacity” in 
the case before it, but it is certain that the 





‘ agency relation existed just as certainly in the 


one case as the other and there was fraudulent 
conversion in both, and it is also certain that it 
was held there was no such “fiduciary capacity” 
as was meant by the bankruptcy statute. The 
court said: “Ever since the case of Chapman v. 
Forsyth, 2 How. 202, this court has held that a 
commission merchant and factor who sells for 
others is not indebted in a fiduciary capacity 
within the bankruptcy acts by withholding the 
money received for property sold by him,” and, 
as we see, this holding was enforced in the 
Crawford case, under the Act of 1898. Where 
the Alabama court mistakes was in applying the 
remarks of the U. S. Supreme Court about the 
necessity of judgment being first obtained, when 
they had no reference to the meaning of the 
words “fiduciary capacity.” 


If the Alabama court bases its feeling of cer- 
tainty of there being in the instant case an in- 
currence of debt by defendant while acting in a 
fiduciary capacity on his being designated trustee 
in the agency relation, we think there is direct 
authority against this. Thus in American Agri- 
cultural Chemical Co. v. Berry, 87 Atl. 218, de- 
cided by Supreme Judicial Court of Maine, an 
agency contract attempted to create the same 
relation, the court said: “It is true that the 
written contract between the parties contained 
the following provision: ‘All proceeds of sales 
and goods remaining unsold to be our property 
and you are to have no title or lien on upon said 
fertilizers or their proceeds. It is specially 
agreed that you will hold the same in trust and 
separate for the settlement of our account with 
you. All sales shall be guaranteed by you and 
the specific proceeds of the same are to be sent 
to us as received by you; and until the proceeds 
of such sales are received by us, the same shall 
be held by you in trust for us.’” 

The court observed that: “This in no wise 
changes or strengthens the plaintiff's case. The 
use of the word ‘trust’ does not alter the rela- 
tions between the parties so as to create such a 
fiduciary capacity as would escape the bankrupt 
act. That relation was fixed by the nature of 
the transaction itself and grew out of the trans- 
action as between principal and agent or owner 
and factor. Had it been an oral agreement, the 
rights of the parties would have been the same. 
Reducing the contract to writing and. inserting 
the word ‘trust’ did not change its character.” 
See 77 Cent. L. J., 146. 

In Upshur v. Briscoe, 138 U. S. 365, 375, 34 
L. ed. 621, where there was a written agreement 
designating the bankrupt as trustee, it was said: 
“The statement in the paper signed by Andrews, 
that Briscoe accepts the ‘trust,’ the statement in 
the paper signed by Briscoe that he accepts the 
‘mandate’ and the statement in the paper signed 
by Annie M. Andrews that she accepts the ap- 
pointment of Briscoe ‘as her trustee’ do not 
create a ‘trust’ in its technical sense, or make 
the debt of Briscoe one created bv him while 
acting in a “fiduciary character.” The relation 
created was merely the usual one of contract 
between debtor and creditor. Within the mean- 
ing of the exception in the bankruptcy act, a2 
debt is not created by a person while acting in 
‘a fiduciary character,’ merely because it is cre- 
ated under circumstances in which trust or 
onfidence is reposed in the debtor, in the popu- 
lar sense of those terms.” 
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It is of no great need to run down the deci- 
sions in state courts on this subject, as the view 
of the federal supreme court controls, and it 
would seem, that the question has been decided 
very squarely against the. view taken by the 
instant case, and the proof of this seems all the 
clearer by the fact that it seems plainly to have 
misconceived the bearing of Crawford v. Burke, 
supra. The relation between a principal and agent. 
where indebtedness arises out of the acts and 
conduct of the latter showing faithlessness in 
embezzlement of principal’s property, cannot, it 
would seem, be brought under the clause in th- 
bankruptcy act above considered. = 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE “ONE JUDGE EVIL.” 

What is known as the “one judge evil,” that 
is the practical disposal by an appellate court 
of a cause on appeal or writ of error by the 
member of the court to whom the record there- 
of has been assigned, is troubling, as well, 
the Alabama Supreme Court, as the bar of that 
state. The extra labor that the rule adopted 
by that court, a copy of which is sent to us 
by one of its members, the Hon. Thomas C. 
McClellan, involves, should find evidence of 
appreciation, not only by resolution of approv- 
al, such as we also append hereto, but other- 
wise, too. Attorneys having cases befor® the 
court need to condense their briefs to receive 
the additional attention the rule contemplates 
being given. Indeed, one might say that there 
is suggested by the rule the policy of produc- 
ing a different kind of brief than that of the 
greatly elaborated kind. Something is needed 
to make the other judge carry into consulta- 
tion a distinct and clear view of the merits 
immediately to be gathered from a reading of 
the brief which has so far failed to convince 
the judge to whom the record had been as- 
signed. The brief, in other words, should be 
planned to meet objections that may be urged 
against its claims. It must be, so to speak, 
not only fair, but rise to the plane of a judicial 
discussion of the questions involved. We see 
great hopes in such a rule greatly improving 
briefs, and, of course, opinions will not be 
hurt, if this shall result. 


One word more, and we let the rule and 
resolution speak. Under the “one judge evil” 
there seems sometimes a decision on what 
may be called the slant in a judge’s mind, and 
that slant may be so very wrong that the case 
hardly is to be recognized by either counsel, 
except by its title. Perhaps we may safely 





call many losers in the upper court as wit- 
nesses to this statement. It is, however, some- 
times a fact. The rule, if diligently observed, 
will do away with these wrong slants, if not 
wholly, at least greatly. This thought is the 
fecund mother of motions for rehearing—a 
brood begotten in despair. On the subject of 
the “one judge evil,” see 75 Cent. L. J. 98. 

Rules of Alabama Supreme Court; the 
State of Alabama, Judicial Department; Su- 
preme Court; Order oi business (Adopted 
June 23rd, 1913.) 

“In cases in which appellant’s counsel have 
placed in the record a sufficient number of 
copies of briefs, the Justice to whom the record 
has been assigned shall, at least forty-eight 
hours before taking the case into conference, 
leave a copy of the appellant’s brief with each 
Justice who is expected to participate in the 
consideration of the case with the statement 
that he has prepared an opinion in said case 
and when he expects to read it, in order that 
the Justices may read said brief before the* 
case is considered in consultation. If the 
case is written to a reversal and there are 
copies of the appellee’s briefs, they, too, must 
be distributed before the consultation. If for 
any reason all the Justices have not read the 
briefs when the case is brought into consulta- 
tion the writer of the opinion must read, in 
connection with the Statement of the case, the 
brief of the party against whom the opinion is 
written. 

“This rule is not imperative as to cases 
that were orally argued.” , 


Resolutions unanimously adopted by Ala- 
bama Bar Association, July 12th, 1918: 
Whereas, one of the rules recently adopted 


by the Supreme Court embraces a step to- 
wards the establishing of a system whereun- 
der cases will be considered and decided by 
the Court BEFORE AN OPINION IS WRIT- 
TEN by one of the Judges, which is the only 
effective method for abolishing the ‘“‘one judge 
evil;” therefore, ; 

Be it resolved, That the aforesaid action by 
the Supreme Court is hereby endorsed, and the 
Court hereby earnestly requested to adopt as 
soon as possible a procedure whereunder ev- 
ery case will be considered and decided by 
the Court BEFORE it is referred to a Justice 
for the preparation of an opinion. 

Resolved, further, That the President of the 
Association do appoint a special committee 
composed of three members to represent the 
Association in presenting this matter to the 
Court and urging the adoption of the afore- 
said procedure. (Capitals supplied.) 
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CORRESPONDENCE. 


WISCONSIN STATE BAR 


MEETING. 


ASSOCIATION 


Editor Central Law Journal: 


Your letter to the past secretary of the Wis- 
consin Bar Association asking for short account 
of the last meeting and new officers elected 
was forwarded to me, and now just reaches me 
on my return from a vacation. Probably it is 
too late for you to desire a report of the last 
meeting. 


The officers, who, with the chairman of the 
several committees, constitute the Executive 
Committee, are now as follows: 


President, C. B. Bird, Wausau, Wis.; Secre- 
tary, W. Underhill Moore, Madison, Wis.; Treas- 
urer, Geo. E. Morton, Milwaukee, Wis.; Chair- 
man of Judicial Committee, Geo. H. Gordon, La 
Crosse, Wis.; Chairman of Membership Commit- 
tee, B. L. Parker, Green Bay, Wis.; Chairman 
of Amendment to Laws Committee, Judge A. L. 
Sanborn, Madison; Chairman of Necrology Com- 
mittee, Robert Wild, Milwaukee, Wis.; Chair- 
man of Publication Committee, Chas, L. Aaron, 
Milwaukee, Wis. 


The next meeting will be at Green Bay at a 
time to be chosen by the Executive Committee, 
probably June. 


An act of our legislature, just adjourned, pro- 
vides for a joint committee of ten persons to 
investigate and recommend to the next legis- 
lature such changes in the Wisconsin system of 
courts as may be required to promote efficiency 
and economy in the administration of justice. 
This committee consists of ten persons as fol- 
lows, to-wit: 

President of the State Bar Association of 
Wisconsin; President of Wisconsin branch of 
American Institute of Criminal Law and Crim- 
inology; two persons to be appointed by the 
President of the Senate; three persons to be 
appointed by the Speaker of the House; three 
persons to be appointed by the Governor from 
a list of ten names made by the President of 
the State Bar Association. 

This is an important work and it is quite 
possible the next session of our State Bar As- 
sociation will be largely devoted to a consid- 
eration of the different suggested changes, and 
thereby I hope to render efficient aid to the 
statutory committee. 

The addresses at the last session held here 
in June were as follows: 

Opening address by C. B. Bird, President pro 
tem: “How Shall the Court Determine a Ques- 
tion of General Fact, Sociological or Otherwise, 
upon which the Validity of a Statute Depends.” 

Address by Judge Jos. G. Donnelly, Chief Jus- 
tice of Civil Courts of Milwaukee County: “The 
Law’s Delay.” 

Address by Judge John Barnes of the Wiscon- 
sin Supreme Court: “Lawyers’ Civil Duties.” 

Address by Judge A. A. Bruce of the Supreme 
Court of North Dakota: “The Call of To-Day.” 

Respectfully yours, 
Cc. B. BIRD. 
Wausau, Wis. 





BOOK REVIEWS. 


COUNTRYMAN ON SUPREME COURT AND ITS 
APPELLATE POWER. 

This book is not intended to be “a general 
dissertation upon the judicial interpretation of 
the Constitution.” Mostly it traces the history 
of our Supreme Court, politics that has governed 
the appointment of its members and, occasion- 
ally, its supposed subservience to political in- 
fluence. Then certain decisions relating to the 
court's appellate power are criticised. 


The treatise reflects thoroughly the personal 
views of the author, expressed in trenchent 
style, but it seems not to be a work intended 
either as a text book for the student or prac- 
tioner and its value lies more in its style as a 
literary production than in any other way. 

It appears in the highest form of the publish- 
er’s art, bound in cloth and comes from the 
well-known house of Matthew Bender & Co., 
Albany, N. Y., 1913. 








HUMOR OF THE LAW. 


The Pall Mall tells of a cynical American 
judge. “The prisoner,” said counsel in a Case, 
“can prove at the time the crime was commit- 
ted her maid was combing her hair.” 

“That,” replied the judge, “only proves an 
alibi for her hair—not for herself.” 


“My first case,’ said a well-known attorney 
to a San Francisco Call reporter, “was the de- 
fense of a negro preacher in Missouri, who had 
been arrested for stealing wood from a rail- 
road company. A great deal of fuel’ had been 
lost from time to time, so when the culprit 
was arrested the company was so anxious t: 
make an example of him that it employed spe- 
cial counsel and prosecuted the case vigorously. 
The evidence against the old man was con- 
vincing. He had been sneaking around the 
wood pile and was arrested while carrying 
off a load, 

“T had subpoenaed about twenty well-known 
business men to testify to the previous good 
character of the defendant. When the prosc- 
cution’s case was closed I put one on the stand 
and asked: 

“Mo you know the defendant's 
for honesty and integrity?’ 

peskest was the answer. 


reputation 


ves,’ 

“*What is it—good or bad?’ 

“* ‘Bad. He will steal anything he can get 
his hands on.’ 

“A titter ran through the court room. It 
wasn’t the answer I had expected, but it was 
too late, so I put on a bold front and called 
another. He testified as the other witness had, 
and the prosecuting attorney rubbed his hands 
with satisfaction. Before I got through with 
my witness I proved that my client was a no- 
torious thief, who had never been known to 
neglect an opportunity to steal something, no 
matter how trifling it might be. Then I 
called a couple of physicians, proved the exis- 
tence of a mental disorder known as klepto- 
mania, read some authorities to show that it 
was a good defense,if proven, and submitted 
my case. The old preacher was acquitted, and 


. thereafter stole with impunity, for he consid- 


ered his acquittal in the face of the facts 
equivalent to a license to steal.”—Case and 
Comment. 
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claim in 
and board 
a period of 
years, constituting a running account, is but a 
single cause of action, that may be pleaded in 


Account.—A 
rendered 
during 


1. Action—Running 
gross for sundry services 
furnished at divers times 


one count.—Bowman vy. Shelton, Mo., 158 S. W. 
404, 

2°. Adverse Possession—Statute of Limita- 
tions.—Where a person in possession of land at- 
tempts to lease the same from a person claim- 
ing title, the running of the statute of limita- 
tions is tolled.—Risher vy. Madsen, Neb., 142 N. 
W. 700. 

3. Bailment—Ordinary Care.—A _ bailee for 
hire is required to exercise only ordinary care, 
which is that care which a capable person en- 
gaged in the same work is accustomed to exer- 


cise.—Swift & Co,. Tenn., 158 S. W. 480. 
4. Bankruptey—Bank Deposits.—A _ balance 
left on deposit subject to check for specific 


purposes may be applied to the payment of the 
depositor’s indebtedness to the bank without 
violating Bankr. Act.—Continental & Title & 
Trust Co., 33 Sup. Ct. Rep. 829. 


a. 





False Statement.—An objecting credit- 
or could not set up the claim that it relied on 
false statements as to the bankrupt'’s financial 
condition made by the bankrupt to a commer- 
cial agency three months after goods has been 
sold and the credit extended.—In re Main, U. 
S. D. C., 205 Fed. 421. 

6. Fiduciary Capacity—A bankrupt was 
not released from a debt created by the collec- 
tion of certain notes for defendant under an 
agreement reciting their receipt as trustee for 
collection.—Williams v. Virginia-Carolina Chem- 
ical Co., Ala., 62 So. 755. \ 

Fa Practice.—A court of bankruptcy, when 
selling bankrupt’s equitable interest in land in 
another state represented by certificates of pur- 
chase of school lands, is not governed by Act 
March 3, 1893, regulating generally the sale 
of real estate by federal courts.—Robertson y. 
Howard, 33 Sup. Ct. Rep. 854. 














8. Preference.—Where a bankrupt, within 
four months prior to the filing of the petition, 
permitted two creditors to obtain judgments 
against him and to sell his stock of goods 
thereunder, such judgments constituted pre- 
ferences, and the bankrupt’s trustee was en- 
titled to recover the reasonable value of the 
goods so sold.—Moore v. John H. Smith & Sons, 
U. S. D. C., 205 Fed. 431. 


9. Preference.—As the record of a deed is 
not necessary to render the instrument valid 
between the parties, a grantor’s trustee in 
bankruptcy cannot set aside a conveyance as a 
preference because it was not recorded until 
after the petition in bankruptcy, although made 
four months before.—Pew v. Price, Mo., 158 S. 
W. 338. 

10. Stoppage in Transitu.—Where a bank- 
rupt would have been entitled to possession of 
goods in the hands of a carrier consigned to 
him, on payment of the freight on the day de- 
mand was made by his receiver in bankruptcy, 
in case bankruptcy had not intervened, the re- 
ceiver was entitled to the same, and the wrong- 
ful refusal of the carrier’s agent to deliver the 
goods constituted him the agent of the re- 
ceiver, terminating the right of stoppage in 
transitu.—In re White, U. S. D. C., 205 Fed. 393. 


11. Unlawful Search.—Where the bank- 
rupts, after absconding, -were arrested, and 
large sums of money taken from them by an 
unlawful search and seizure, the court for that 
reason was not, required, as against their re- 
ceiver in bankruptcy, to order the money re- 
turned to them prior to ordering it paid to the 
receiver.—In re A. Musica & Son, U. S. D. C., 











205 Fed. 413. 
12.--—-Wages.—That a father employed his 
son to work as his chief clerk, while the son 


paid board to his mother, held not an eman- 
cipation of the son, so as to entitle him to 
prove a claim for wages unpaid against his 
father’s estate in bankruptcy.—In re Riff, U. S. 
D. C., 205, Fed. 406. 

13. Banks and Banking—Collection.—Per- 
formance by a bank on which a check is drawn 
of the function of collecting and crediting when 
the check is sent directly to the bank for col- 
lection, in the absence of fraud or mistake, is 
equivalent to payment in the usual course.— 
American Nat. Bank of Nashville y. Miller, 33 
Sup. Ct. Rep. 883. 

14. Ultra Vires.—A corporation which re- 
ceives money under an ultra vires contract may 
not excuse itself from. liability under the con- 
tract by a plea of ultra vires, and a domestic 
trust company which acts as promotor of a 
corporation and makes a secret profit may not 
as a general rule rely on its ultra vires act.— 
Richard Hanlon Millinery Co. v. Mississippi 
Valley Trust Co., Mo.,; 158 S. W. 359. 


15. Brokers—Excessive Contract.—A real es- 
tate broker having no exclusive contract of 
agency cannot recover the stipulated commis- 
sion upon a sale made by others, although his 
own efforts may have contributed to the re- 
sult.—Starbird v. J. H. McShane Timber Co., 
Neb., 142 N.’ W. 683. 

16. Cancellation of Instruments—Equity.— 
As a rule equity will refuse to entertain bills 
to cancel instruments affecting title to realty, 
where complainant is not in possession of the 
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land, since complainant in such case has an 
adequate legal remedy.—Smith v. Roney, Ala., 
62 So. 753. 


17. Carriers of Goods—Bill of Lading.—A 
non-negotiable bill of lading is merely a re- 
ceipt and contract of carriage.—In re Living- 
ston & Turk, C. C. A., 205 Fed. 364. 

18.———Bill of Lading.—Where a seller of 
wheat has acquired same while in the hands 
of a carrier by paying a draft with bill of lad- 
ing attached, and on the sale surrenders the 
bill of lading to the railroad and directs the 
cars to be set out at the buyer’s elevator and 
draws upon the buyer, and the buyer resells 
the wheat by transfer of the bill of lading, 
the seller cannot reclaim the wheat from the 
subvendees by reason of the buyer's failure to 
pay.—Kemper Grain Co. v. Harbour, Kan., 133 
Pac. 565. 

‘19. Carriers of Passengers—Ejection.— 
Where a street car passenger refuses to re- 
frain from annoying disturbances, the con- 
ductor may remove him from the car and may 
use such reasonable force as is necessary for 
that purpose.—Sorenson y. Lincoln Traction Co., 
Neb., 142 N. W. 702. 

2).——Signals.—The giving of a starting sig- 
nal by a passenger, which contributed to the 
injury of one attempting to board a car, does 
not relieve the company from liability if its 
servants were also negligent.—Neeley vy. Louis- 
ville & S. I. Traction Co., Ind., 102 N. E. 455. 


21.——Variance.—Where a _ passenger. sues 
two connecting carriers jointly for personal in- 
juries, there is no variance from the complaint 
in proving the sole negligent act of one of the 
earriers after dismissing the action as to the 
other.—Doster v. Chicago, M. & St. P. Ry. Co., 
Mo., 158 S. W. 440. 


22. Chattel Mortgages—Executory Agree- 
ment.—Where an agreement with the purchaser 
of mortgaged chattels to substitute real estate 
for the chattel mortgage stipulated that the 
substitution should not be made unless the mak- 
ers consented, and unless the real estate was as 
represented, a substitution was not effected by 
the mere execution of a deed conveying the 
real estate and an agreement to reconvey on 
payment of the note, in the absence of per- 
formance of the conditions.—Commerce Trust 
Co. v. White, Mo., 158 S. W. 457. 

23. Commerce—tIntrastate Rates.—The action 
of a state in reducing railroad rates on intra- 
state shipments below what is justly compen- 
satory to the carriers, with the purpose and 
effect of securing unjust and arbitrary advan- 
tage to dealers within the state over com- 
petitors in other states, directly affects inter- 
state commerce, and encroaches on the field in 
which federal authority is supreme and ex- 
clusive, and the rates so made cannot be held 
binding upon the carriers affected.—Texas & 
Pac. Ry. Co. v. United States, U. S. Com. Court, 
205 Fed. 380. 

24. Common Carriers—Confiscatory Rates.—- 
The right of a carrier to contest the validity of 
state regulation of intrastate rates, if found 
confiscatory, is not impaired by its action in 
putting them into effect.—Allen v. St. Louis, I. 
M. & S. Ry. Co., 33 Sup. Ct. Rep. 1030. 

25.——Rate Regulation.—Valuations of rail- 
way properties by state assessors for taxation 











do not afford an adequate basis to determine 
the fair value of the property when testing the 
reasonableness of state regulation of railway 
rates.—Knott v. Chicago, B. & Q. R. Co., 33 
Sup. Ct. Rep. 975. 


26. 28-Hour Law.—The words “knowingly 
and wilfully,” as used in the 28-hour law, mean 
with a knowledge of the facts which, taken to- 
gether, constitute failure to comply with the 
Statute, and “purposely” or “obstinately” de- 
scribe the attitude of the carrier, who, having 
a free will or choice, either intentionally dis- 
regards the statute or is plainly indifferent to 
its requirements.—Oregon-Washington R. & Nav. 
Co. v. United States, C. C. A., 205 Fed. 337. 

27. Conspiracy—Overt Act.—Trespass on the 
vase for a conspiracy will not lie, where the 
only overt act charged is the filing of alleged 
libelous matter in the answer of the board of 
education in mandamus to compel plaintiff’s re- 
instatement as a teacher, which by judgment 
in favor of the board was determined to be true 
and privileged.—Nalle vy. Oyster, 33 Sup. Ct. 
Rep. 1043. 


28. Participation—Any one who, after 
conspiracy is formed, joins therein knowing of 
its existence, becomes as much a party there- 
to as if he had originally conspired.—People v. 
Kizer, Cal., 133 Pac. 516. 

29. Contracts—architect’s Certificate. — A 
building contract, stipulating for monthly pay- 
ments on certificates of the architect, and de- 
claring that no certificate except the final cer- 
tificate shall be conclusive, etc., makes the final 
certificate of the architect, given in good faith, 
conclusive on the parties.—Hathaway v. Stone, 
Mass., 102 N. E. 461. 

30.——Consideration.—When a party merely 
does that which in law he is bound to do, a 
promise obtained from the opposite party there- 
for is nudum pactum and unenforceable.—In re 
Riff, U. S. D. C., 205 Fed. 406. 

31. Forbearance.—Mere forbearance to 
press a claim is not sufficient consideration for 
the promise of one who had accepted a convey- 
ance of land with an agreement to pay the 
grantor’s debts, to pay a debt contracted sub- 
sequent to the execution of the deed, where 
there was no promise to forbear, or grant of 
any favor on account of the promise to pay.— 
In re Rohrig, Mich., 142 N. W. 561. 

32._——_Interpretation.—In arriving at the in- 
tention of the parties to a contract, evidence 
of the circumstances under which it was. made 
is admissible, so that the court can put itself 
in the place of the parties at that time.—Big 
Muddy Coal & Iron Co. v. St. Louis Carterville 
Coal Co., Mo., 158 S. W. 420. 

33. Modification.—While executory and be- 
fore a breach, the terms of a written contract 
may be changed by a subsequent parol agree- 
ment without any new consideration.—Easton 
v. Snyder-Trimble Co., Neb., 142 N. W. 695. 

34. Notice.—A stipulation in a contract for 
an interstate shipment of live stock that writ- 
ten notice of injury should be given before the 
stock were mingled with other stock and with- 
in one day after delivery at destination is val- 
id.—McElvain v. St. Louis & S. F. R. Co., Mo,, 
158 S. W. 464. 

35. Place of Contract.—Where all of the 
parties to the cause construed contracts, en- 
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tered into in a foreign state, as domestic con- ing to get away, to the effect that he had been 


tracts, the court will so treat them.—Corinth 
Bank & Trust Co. v. King, Ala., 62 So. 704. 


36. Contribution—Joint Tortfeasors.—Where 
a passenger recovers compensation for injuries 
caused by the negligent act of a carrier while 
a car is being transferred to a connecting car- 
rier, that carrier cannot claim contribution 
from the other, even if they were joint tort- 
feasors.—Doster v. Chicago, M. & St. P. Ry. Co., 
Mo., 158 S. W. 440. 

37. Corporations—Estoppel.—Where the sec- 
retary of a trust company allows the taxes up- 
on its land to become delinquent and there- 
after procures the assignment of the certificate 
of delinquency to a figurehead for the benetit 
of a land company of which he is the presi- 
dent and practical owner, the land company 
is charged with notice of the fraud upon the 
trust company.—Collins v. Hoffman, Wash., 133 
Pac. 450. 

28._—Executed Contract.—Where defendant 
had agreed to buy corporate stock specifically 
identified at an agreed price, and had paid part 
of the price, the contract was an executed con- 
tract of sale, and plaintiff could sue for the 


price without tendering the stock.—McGowin 
v. Dickson, Ala., 62 So. 685. 

39.——INegal Organization—Where a _ cor 
poration alleged to have been organized by 


plaintiff never actually came into existence be- 
cause of a failure to file the articles in the 
office of the Secretary of State, as required by 
law under which the organization was attempt- 
defendant ev:.1 not successfully claim in 
to an al «zed liability that he was aci- 
such alleged corporation and not for 
Churchill, C. C. A., 205 


ed, 
defense 
ing for 
himself.—Heisenn v. 
Fed. 368. 

40.——Public Service Company.—A public ser- 
vice corporation must maintain a plant suffi- 
cient to perform the service for which it is es- 
tablished, and it has the right to have the 
plant fairly capitalized, and where it performs 
its duties it may distribute the surplus, if any, 
among its stockholders in dividends.—Fall River 
Gas Works Co. v. Board of Gas & Electric Light 
Com’rs, Mass., 102 N. E. 475. 

41. Ratification—Where the unathorized 
act of an agent of a corporation is clearly bene- 
ficial to it, a presumption of ratification will 
arise from slight circumstances.—Ham & Ham 
Lead & Zine Inv. Co. v. Catherine Lead Co., 
Mo., 158 S. W. 369. 

42.——-Unpaid Subscription.—Creditors of a 
corporation whose stock has been issued with- 
out being fully paid up may in equity collect 
and apply sufficient of such amount to pay 
their debts, and the fact that it was issued as 
fully paid does not estop them.—R. H. Herron 
Co. v. Shaw, Cal., 133 Pac. 488. 

43. Criminal Law—Presumption of Innocence. 
—The presumption of delivery of an instrument 
arising from the fact of possession by the 
party to whom delivery must be made cannot 
be indulged in in opposition to the presump- 
tion of innocence, where a material element of 
a criminal charge is involved.—People vy. Scott, 
Cal., 133 Pac. 496. 

44..-Res Gestae.—-A declaration by a person 
shot, made more than two minutes after the 
shooting, and while he was excited and seek- 








robbed and shot, is admissible as a part of the 


res gestae.—Wilson y. State, Tex., 158 S. W. 
512. 
45. Damages—Mental Suffering.—Mental suf- 


fering may be considered in assessing damages 


where it is the result of a wrongful act, even 
though there be no actual physical injury.— 
Nordgren v. Lawrence, Wash., 133 Pac. 436. 
46.——Mortality Tables—In an action for 
damages for personal injuries, the Carlyle Ta- 
bles of Mortality are admissible on the ques- 
tion of damages.—New York, C. & St. L. Ry. Co. 
v. Lind, Ind., 102 N. E. 449. 
47.-—Speculative.—Damages must be real 
and not conjectural or speculative, but this 


rule will not be followed where it leads to un- 
just results.—Couch v. Kansas City Southern 
Ry. Co., Mo., 158 S. W. 347. 


48. Deeds—Burden of Proof.—The burden is 
primarily on complainant seeking to cancel a 
deed for the grantor’s mental incompetency to 
prove, by a preponderance of the _ evidence, 
that he was incompetent.—Reagan y. Murray, 
Mich., 142 N. W. 545. 

49.——Divesting Title—Where one of sev- 
eral grantors erased his name with the con- 
sent of the grantee under the impression that 
that would revest him with the title; though 
the conveyance had already been recorded, the 
legal title as to such grantor was not divested 
from the grantee, although the equitable title 
was.—Ely v. Brewer, Ala., 62 So. 742. 





50. Disorderly House—Lease.—One who sells 
real estate to a purchaser who uses it for im- 
moral purposes is not guilty of an offense, but 
one who leases property with knowledge that 
the lessee will use it for an immoral purpose 
is guilty.—Compton y. State, Tex., 158 S. W. 515. 


51. Divoree—Estoppel. —- Where complain- 
ant’s attorney in a suit for divorce, after pro 
confesso on bill charging cruelty, amended it 


so as to charge adultery, and took a final de- 
cree without a further pro confesso, complain: 
ant had the benefit of the irregularity, if any 
and was estopped to claim that the decree was 
void for that reason.—Johnson y. Johnson, Ala., 
62 So. 706. 

52. Eminent Domain—Wrongful Taking.— 
Where a public service corporation, having the 
right of eminent domain, wrongfully takes land 
without making compensation, the judgment 
and satisfaction thereof in an action on an im- 
plied contract for the land taken operates as a 
grant for public use.—United States v. Port- 
neuf-Marsh Valley Irr. Co., U. S. D. C., 205 Fed. 
416. 

53. Evidence—Indirect Notice. Federal 
courts cannot take judicial notice that a stream 
is navigable because of an apparent irregular 
traffic in times of high water, employing In- 
dian canoes and small steamboats and gasoline 
launches, in face of a declaration by the Legis- 
lature that such stream is not navigable.—Don- 
nelly v. United States, 33 Sup. Ct. Rep. 1024. 

54. -Photographs.—Photographs purporting 
to be of the bank in a shale pit where the in- 
jury occurred, identified by the photographer, 
were properly admitted in evidence.—Griffin vy. 
Fredonia Brick Co., Kan., 133 Pac. 574. 
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55. Executors and Administrators—Attorney 
Fees.—An administrator, who acts in good faith 
and with ordinary prudence in employing an at- 
torney on behalf of the estate, is entitled to 
have his account credited for costs he is com- 
pelled to pay for litigation, including attor- 
ney’s fees, irrespective of whether the litiga- 
tion results favorably to the estate.—Dooley v. 
Welch, Mo., 158 S. W. 454. 

Last Illness.—A demand against a de- 
cedent’s estate, founded upon a note given by 
him to raise money to pay his doctor’s bill, can- 
not be classified as expenses of his last sick- 
ness.—-Commercial State Bank of Waverly v. 





56.— 





Ross, Kan., 133 Pac. 538. 
We Services.—Where services and board 
were rendered and furnished by plaintiff to de- 


ceased while they and plaintiff's husband, 
of deceased, were living as one family, 
expectation of both parties that they were to 
be paid for, though deceased expected to pay 
plaintiff by remembering her in her will, she 
having failed to do so, recovery may be had 
against her estate——Bowman y. Shelton, Mo., 
158 S. W. 404. 

58. False Imprisonment—Contempt.—aAn at- 
torney who, in good faith and without malice, 
examined a witness subpoenaed to bring tax 
bills into court to ascertain where they were, 
and who, at the court’s request, drew the com- 
mitment for contempt when the witness re- 
fused to answer, is not liable for false impris- 
onment.—Shull v. Boyd, Mo., 158 S. W. 313. 

59. Fraud—Damages.,—The measure of dam- 
ages for fraudulent representations, relative to 
property purchased is the difference between 
the real value of the property received and 
what it would have been worth had the repre- 
sentations been true, though the transaction 
constitutes both a sale and exchange of proper- 
ty.—Stroupe v. Hewitt, Kan., 133 Pac. 562. 

60. Misrepresentation.—One who misrepre- 
sents the quality of land conveyed. by him, 
knowing that the grantee cannot inspect it, is 
liable for damages occasioned by reliance on 
the representations, even though he did not 
know them to be false, if he made them as of 
his own knowledge, in ignorance of their truth. 
—Grant v. HuschkKe, Wash., 133 Pac. 447. 

61. Gas—Equal Rates.—A public service cor- 
poration producing and supplying gas cannot 
furnish gas to one of the residents of a town 
and not furnish gas to all other residents oc- 
cupying the same class, since all persons of the 
same class are entitled to gas upon the same 
terms.—Cloverdale Homes v. Town of Clover- 
dale, Ala., 62 So. 712. 

62. Homestead—Estoppel-—-The fact that a 
widow participated in the probate of a will lim- 
iting her to a life estate in the homestead and 
the exempted personal property, or that she 
failed ‘to dissent from it in writing, does not 
prevent the operation of the statute to vest the 
exempt property in her absolutely.—Edmonds 
v. Cogsdill, Ala., 62 So. 691. 

63. Fndjictment and Information— Duplicity. 
An information charging two persons between 
certain dates with accepting the earnings of a 
prostitute charged only with one crime and 


was not duplicitous.—State y. Columbus, Wash., 
133 Pac. 455. 


64. Imsane Persons---Deed.—The deed of one 
in fact non compos may be avoided, although 


son 
on the 











he had not been declared non compos at the 
date of the deed.—Gibson v. Shull, Mo., 158 S. 
W. 322. 


65. Interest—Services.—A claim for the rea- 
sonable value of services rendered does not 
bear interest until rendition of Y tenet 
Meyer v. Buckley, Cal., 133 Pac. 51 


66. Judgment—Constructive Service. — Ser- 
vice of process issued by a court of the state, 
made in a sister state, is but constructive ser- 








vice, and does not authorize a general judg- 
ment.—Givens vy. Harlow, Mo., 158 S. W. 355. 
67. Nullity.—Since jurisdiction of the par- 


ties must be acquired before a matter can be 
adjudicated, a judgment against one who was 
dead when the action was instituted is a null- 


ity.—Schmelzer y. Central Furniture Co., Mo., 
158 S. W. 353. 
68. Landlord and Tenant—Surrender.— 


Where a lessor did not accept a surrender from 
the lessee nor release him from liability for 
rent, the lessee was liable for rent subsequent- 
ly accruing and which was unpaid by an as- 
signee.—Evans v. McClure, Ark., 158 S. W. 487. 


69. Waiver.—aA landlord does not waive his 
lien under the statute for rents and advances 
by merely taking a note with personal se- 
curity, in the absence of evidence of intention 
to treat the original claim as discharged there- 
by.—Cole v. Turner, Ark., 158 S. W. 493. 


70. Lareeny—Separate Takings.—The taking 
of goods from different departments of a de- 
partment store during a night pursuant to one 
purpose constitutes but one theft.—Wilson vy. 
State, Tex., 158 S. W. 516 

71. Limitation of Actions—Change of Party. 
—Petition, in a widow’s action for the negli- 
gent killing of her husband by a train, held 
sufficient to constitute a commencement of the 
action within the statute of limitations, though 
it failed to allege that deceased was a non- 
resident and that by the laws of the state of 
his residency the widow was the only pers%n 
entitled to bring the action.—Robinson y. Chi- 
cago, R. I. & P. Ry. Co., Kan., 133 Pac. 537. 

72. Marriage—Common lLaw.—In order to 
constitute a valid, common-law marriage suffi- 
cient to support a prosecution for bigamy, there 
must be, not only the assent of the parties to 
the marriage, but also a continuous livine to- 
gether as husband and wife.—Melton v. State, 
158 S. W. 550. 

73. Master and Servant—Independent Con- 
tractor.—One engaged to mine coal at a rate 
per ton, and over whom the mine owner had no 
control with respect to the details of the min- 
ing, held to be an independent contractor — 
Warrior-Pratt Coal Co. v. Shereda, Ala., 62 So. 
721. 





74. Municipal Corporations—Attractive Nuis- 
ance.—A city may be held liable for injuries to 
a child from its maintaining a dump which con- 
stitutes an attractive nuisance, though it did 
not itself establish as a dump the particular 
place where the child was injured.—Roman v. 
City of Leavenworth, Kan., 133 Pac. 551. 

75. Pleading and Proof.—Where plaintiff 
charged negligence of defendant’s servant in 
violating a city ordinance, prohibiting the leav- 
ing of horses in the street without being fast- 
ened, plaintiff could recover, if at all,.only on 
proof of the specific negligence alleged.—Crone 
v. St. Louis Oil Co., Mo., 158 S. W. 417. 


76. Reciprocal Rights.—-Pedestrians on 
streets where vehicles are constantly traveling 
must use ordinary care not to be run over, and 
vehicle drivers must, in turn, use ordinary 
care to prevent injuring pedestrians; their 
rights and duties being equal and reciprocal.—- 
Brown v. Brashear, Cal., 133 Pac. 505. 

77. Names—Identity—-Where accused was 
charged with the illegal sale of intoxicatine 
liquors under the name “Hazel Johnston,” and 
the name “H. S. Johnson” appeared on the list 
of United States revenue licenses, the names 
were sufficiently similar to raise a presump- 
tion of identity of te ore —Johnston v. State, 
Fla., 62 So. 655. 

78. Neglixence—Child.—In an action for per- 
sonal injuries to a boy under 14, a plea of con- 
tributory. negligence, which does not take is- 
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sue as to his age or allege facts which rebut 
his presumed incompetence, is bad.—Central ef 
Georgia Ry. Co. v. Chambers, Ala., 62 So. 724. 

79. Nuisance—Injunction.—Equity interposes 
by injunction to prevent future injury with 
respect to a legal right attaching to land such 
as the right to have the air above it kept pure 
merely on the ground of the damage it will 
cause to the land.—Romano y. Birmingham Ry., 
Light & Power Co., Ala., 62 So. 677 


80. Pollution of Stream.—The special in- 
jury resulting to a lower riparian appropriator 
of waters for irrigation from the pollution of 
the stream gives him the right to sue for an 
injunction, though the contamination of the 
water may constitute a public nuisance.—Ariz- 
—, Copper Co. v. Gillespie, 33 Sup. Ct. Rep. 

81. Partnership—Real Estate.—-Equity may 
hold real estate standing in the name of indi- 
vidual parties to be partnership property, where 
the conduct of the parties shows that it was in- 
tended to be treated as such.—Miller y. Casey, 
Mich., 142 N. W. 589. 


82. Payment—Application— Where a_ pur- 
chaser owed two debts to the vendor which ma- 
tured before the note for the balance of the 
purchase price, and there was no evidence of 
any application by the parties of payments by 
the purchaser to any specific debt, the law will 
apply the payments first to the older debts.— 
Watson v. Appleton, Ala., 62 So. 765. 

83. Receipts.—Receipts are not conclusiye, 
and cannot prevail against what was the mani- 
fest purpose and intention when the payments, 
for which they were given, were made.—Schwie- 
te v. Guerre, Mo., 158 S. W. 402. 


84. Principal and Agent—Implied Authority. 
—Where plaintiff, a purchaser of live stock, 
authorized the seller to arrange the shipment, 
the seller had authority to agree to conditions 
concerning notice of injury in consideration 
of a reduced freight rate——McElvain v. St. 
Louis & S. F. R. Co., Mo., 158 S. W. 464. 

85. Principal and Surety—Subrogation.— 
Though the right to subrogation does not arise 
in favor of a surety until he has paid the debt, 
yet to avoid circuity of action equity will pro- 
tect those who by an enforced payment will be- 
come at once entitled by subrogation to indem- 
nity from the one who is to receive that pay- 
ment.—Harmon v. Weston, Mass., 102 N. E. 470. 


86. Railroad—Invitee.—Servants of persons 
operating a beer warehouse adjacent to a rail- 
road siding, and engaged in loading and un- 
loading cars, held invitees, as to whom the 
railroad company owed the duty to exercise 
reasonable care to keep the side track in rea- 
sonably safe condition.—Applegate v. Quincy, 
oO. & K. C. R. Co., Mo., 158 S. W. 376. 

87. Presumption.—In the absence of evi- 
dence to the contrary, there is a presumption 
that a person killed while crossing a railroad 
track at night stopped, looked, and listened 
before attempting to cross.—DPittsburgh, C., C. 
te L. Ry. Co. v. Scherer, C. C. A., 205 Fed. 
356. 














88. Receivers—Right of Appeal.—A receiv’r, 
unless unusual authority is conferred on him, 
cannot appeal from a decree allowing a claim 


of a creditor, he not being interested in the 
distribution.—Cobbs v. Vizard Inv. Co., Ala., 
62 So. 


89. Reformation of Instruments—Cancella- 
tion.— Fraud is not a ground for reforming a 
contract but is a ground for the cancellation 
thereof.—Long v. Greene County Abstract & 
Loan Co., Mo., 158 S. W. 305. 

90. Sales—Conditional Sale.—A sale of per- 
sonal property under a written contract, pro- 
viding that title to the property or its proceeds 
should remain in the seller, is a conditional 
sale.—Interrational Hoervester Co. of America 
v. Pott, S. D., 142 N. W. 652. 

91. Rescission.—Where the seller in pro- 
fessed full performance of the contract of sale 
delivered a machine not meeting the contract 
requirements, he was guilty of a breach of 
contract entitling the -buver to rescind.—Sim- 
rall v. American Multigraph Sales Co., Mo., 158 
S. W. 437. 

92. Time of Payment.—Where nothing was 
said as to the time of payment when an oral 














contract of sale was made, and the buyer di- 
rected the seller to deliver the goods at a des- 
ignated place, the law presumes that it was a 
cash sale, and no title passed to the buyer, not 
he A ein v. Rankin, Ark., 158 
. W. 496. 


93. Vendor's Lien.—Cane_ roller _ shells, 
which have been fastened to a mill shaft by 
hydraulic pressure and thoroughly connected 
with other parts of the machinery, held to have 
So lost their separate identity as to destroy the 
vendor’s lien on them.—Hibernia Bank & Trust 
Co v. C. F. Knoll Planting & Mfg. Co., La., 62 
So. 663. 


94. Waiver.—Where personal property is 
sold and delivered under an agreement that title 
shall not pass until payment is made, the sell- 
er’s institution of an action for the contract 
price is a waiver of his right to retain title 
under the contract.—Sioux Falls Adjustment 
Co. v. Aikens, S. D., 142 N. W. 651. 

95. Seduction—Chastity.—The clause “gf 
previous chaste character” in the statute, pun- 
ishing the seduction of an unmarried female of 
previous chaste character, means purity of 
body.—State vy. Holter, S. D., 142 N. W. 657. 

96. Set-Off and Counterclaim—Tort.—A. 
claim for damages arising out of a tort is not 
the proper subject of a set-off in a suit in 
equity arising out of a contract.—Williams Pat- 
ent Crusher & Pulverizer Co. v. Kinsey Mfg. 
Co., U. S. D. C., 205 Fed. 375. 

97. Street Railroads—Res Ipsa Loquitur.— 
The res ipsa loquitur doctrine applies in case of 
injuries to plaintiff while standing on defend- 
ant’s platform at a regular stopping place to 
receive passengers, by being struck by some- 
thing protruding from a passing street car, 
even if plaintiff was not technically a passen- 
ger at the time.—Burns v. United Rys. Co. of 
St. Louis, Mo., 158 S. W. 394. 

98. Trusts—Equity—wWhere a testator de- 
vised the income from his estate to his wife in 
trust for the support and maintenance of their 
children, the children, if dissatisfied with the 
support furnished by the widow, may seek re- 
lief in a court of equity; the widow not hav- 
ing an absolute discretion as to what is a rea- 
sonable support under the circumstances. 
dohnson y. Johnson, Mass., 102 N. E. 465. 

99. Vendor and Purchaser—Breach.—On the 
vendor’s breach of a contract for the sale of 
land, the vendee may recover all damages which 
he has suffered as the natural and proximate 
result of the breach, and which may reasonably 
be supposed to be within the contemplation of 
the parties at the time the contract was made 
as a probable result thereof.—Bender vy. Bar- 
ton, Ala., 62 So. 732. 

109. Constructive Notice.—One purchasing 
an interest in land takes with constructive no- 
tice of whatever appears in the conveyance con- 
stituting his chain of title, and if anything ap- 
pears that would put a prudent man on in- 
quiry he is charged with the actual notice 
which he would have received had he made the 
inquiry.—White v. Moffett, Ark., i158 S. W. 505. 


101. Waters and Water Courses—Flooding. 
—A landowner may recover damages from th 
flooding of his land owing to an insufficient 
culvert or drain in a railroad embankment, 
though such landowner recovered damages at 
the time of the location and construction of 
‘the road.—Iske v. Missouri Pac. R. Co., Neb., 
142 N. W. 671. 

102. Wills—Testamentary Capacity. —. The 
most common kind of mental unsoundness 
which affects testamentary capacity is weak- 
ness of the mind and will which results from 
advancing age or physical infirmity, while the 
other kind of unsoundness is a spontaneous 
belief in that which is not suported by reason 
or evidence and exists only in the imagination, 
as a product of mental disease.—Bensberg v. 
Washington University, Mo., 158 S. W. 330. 

103. Witmesses—Corroboration. — Where a 
state’s witness testified as to the furniture jin 
a room where a crime was committed, it was 
permissible for the state to show in corrobora- 
tion by officers that they examined the room, 
and that there was a table and hed therein, as 
testified to bv the vwaitness.—Wilson v. State, 
Tex., 158 S. W. 512. 

















